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Company), initiated a suit against the Nigerian

Midstream and Downstream  Regulatory
Authority (the “Authority”), wherein it argued
against the Authority’s claim that it was

mandated to pay the Midstream and
Downstream Gas Infrastructure Investment Fund

(“MDGIF”).

The Company, which is licensed by the Nigerian

Communications Commission to provide
telecommunications infrastructure services, rely
heavily on Automotive Gas Oil (AGO) to power its
Base Transceiver Stations across Nigeria. The
Company argued that based on its operations, it
was not mandated to pay the MDGIF as provided
under the Petroleum Industry Act (the “PIA”)!
since it only imported AGO internally and did not
resell it to third parties. However, the Authority
contended that transferring AGO to storage or
using it in agreements with telecommunications
companies equates to a wholesale transaction,
making the company liable for the levies. The
Authority also maintained that based on the
condition of their permits, they are classified as

wholesale petroleum suppliers.

Delivering its judgment, the Federal High Court
(the “Court”) confirmed the Authority’s powers
to regulate midstream and downstream
operations under the PIA, including imposing
levies. It also ruled that the term "sold in Nigeria,"
as clarified in the Midstream and Downstream
Petroleum Operations Regulations, 2022, aligns
with the PIA. The Court agreed that ‘permit’ and

‘license’ are interchangeable under the PIA and

1Section 52, PIA
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deemed that by obtaining these, the Plaintiffs
accepted levy obligations. The levies were upheld
as statutory contributions for infrastructure, not
punitive measures.

WHAT DOES THIS MEAN FOR NIGERIAN
COMPANIES?

This judgment has substantial implications for
telecommunications network facility providers,
particularly those with licenses or permits to
their
consumption. It brings up several important

import  petroleum  products for
issues regarding Nigeria's downstream activities,
in relation to the bulk importation, transfer, and
distribution of petroleum products in Nigeria as
this judgement highlights the importance of
license and their

understanding types

operational implications.

Operators must carefully consider the type of
license they secure to ensure it aligns with their
business needs and avoids potential levy
liabilities. The FHC has classified licenses issued
to INT and Chisco Limited? as depot licenses,
rather than storage licenses. This distinction
restricts licensees from using stored products for
their own consumption and requires them to
deploy the products solely for sale. Depot
licenses are tied to operational conditions that
may involve sales, which could trigger levy

obligations.

A Bulk Petroleum Liquids Storage License on the
other hand grants the licensee the authority to
store petroleum products. This includes storing
products for the licensee's own use as well as for
other entities, acting as a storage facility for
third-party clients. It seems clear that if IHS and
INT (Chisco) had selected this licence type, they
would have avoided the levies imposed by the
NMDRA.

2 |HS entered into a Throughput and Service Agreement with
Chisco Limited for exclusive use of its tank farm in Apapa
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CONCLUSION

Operators may need to re-evaluate their
operational models involving petroleum product
imports and consumption to ensure compliance
with PIA regulations. This might involve re-
evaluating the class of licence or permit obtained
for various activities and objectives to ensure
alignment.

Our Energy & Infrastructure Advisory Group
offers comprehensive regulatory advice tailored
to your specific business needs. Leveraging our
deep industry knowledge and strong
relationships with regulators, we can help you
navigate the complex regulatory environment

and achieve your business goals.

Our Disputes Resolution Group provides
commercially astute and meticulously planned
advice, representation and advocacy in all
formats of commercial dispute resolution. We
also provide business focused advice and
effective advocacy in regulatory disputes in every
industry.
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