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INTRODUCTION

A company in financial difficulty may undertake
corporate restructuring to enhance performance,
facilitate expansion, and achieve market
dominance. One of such means of internal
restructuring is through a scheme of
arrangement. Other means of restructuring
merger debt

restructuring, and corporate reorganization. A

include and  acquisition,
scheme of arrangement is considered a preferred
route for company in financial difficulty due to its
flexibility, inclusivity, and versatility in addressing
It provides a
legally binding framework,
allowing for early intervention and potentially
preserving the company's value and reputation.
Importantly, a company need not be insolvent to
utilize a scheme of arrangement; it is accessible

to both solvent and insolvent companies.

various financial challenges.

structured and

While the scheme of arrangement has long been
recognized as an internal restructuring tool under
the Companies and Allied Matter Act, 1990
(“CAMA 1990”)!, the Companies and Allied
Matter Act, 2020 (“CAMA 2020”)?
significantly bolstered its effectiveness as a
rescue device. This has been achieved by
introducing a moratorium on the enforcement of

has

creditors' claims for a duration of six months
from the commencement of a scheme of
arrangement. This provision is invaluable as it
serves to preempt any potential winding-up
petitions or enforcement actions from creditors,
affording struggling or ailing companies a vital
window of opportunity to stabilize their

1 See Section 538, 539 and 540 of CAMA 1990
2 See Section 717(1) of CAMA 2020
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operations. A scheme of arrangement serves as a
crucial mechanism for effecting early rescue
efforts before a financially troubled company
reaches the point of insolvency. It plays a vital
role in revitalizing ailing companies, restoring
them to a state of financial health. However, this
process is inherently rigorous, necessitating the
endorsement of creditors or members, and
involving a significant level of court oversight.
Once approved, a scheme of arrangement holds
binding force over all creditors and shareholders,
irrespective of their initial vote on the matter. In
the delve
comprehensively into the various details of

following discussion, we will
schemes of arrangement under the CAMA 2020,
highlighting its pivotal role in the rescue of ailing
companies.

ARRANGEMENT OR COMPROMISE BY WAY OF
MERGER

Under CAMA 20203, the meaning of arrangement
and compromise has been broadened compared
to CAMA 1990% It now encompasses schemes
involving

Compromise, arrangement, or

reconstruction between two or more companies,

3 See Section 711(1) of CAMA 2020
4See Section 539 of CAMA 1990
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the such entities.
Arrangement means any change in the rights or
liabilities of members, debenture holders or

creditors of a company or any class of them or in

including merger of

the regulation of a company, other than a change
effected under any other provision of CAMA or by
the
affected.® If this scheme involves the transfer of

unanimous agreement of all parties
an entire or partial undertaking or property of a
company to another, the court, upon application
by any affected company, has the authority to

order separate meetings for those involved.®

This type of scheme can be approved, if the
majority representing at least three-quarters in
value of the share of members being present and
voting either in person or by proxy at each of the
separate meetings agree to the scheme. Once the
approval of at least three-quarters of the
shareholders is secured, an application may be
made to the court by one or more of the
companies, and the court may sanction the
scheme.” A scheme becomes binding on the
companies once sanctioned by the court. The
court may in addition to sanctioning the scheme
make provisions for the following?:

i The transfer to the transferee
company of the whole or any part of
the undertaking and the property or
liabilities of any transferor company;

ii. The allotting or appropriation by the
transferee  company of shares,

debentures, policies or other like

interests in that company which
the

arrangement are to be allotted or

under compromise or
appropriated by that company to or
for any person;

iii. The continuation by or against the
transferee company of legal

proceedings pending by or against

any transferor company;

5 See Section 710 of CAMA 2020
6 See Section 711(2) of CAMA 2020
7 See Section 711(2) of CAMA 2020

iv. The dissolution, without winding up,
of any transferor company;

V. The provision to be made for any
person(s) who in such manner as the
court may direct, dissent from the
compromise or any arrangement;
and

vi. Such incidental, consequential, and
supplemental matters are necessary
to secure that the reconstruction or
merger shall be fully and effectively
carried out.

It is important to note that an order for
dissolution, without winding up, of any transferor
company can only be made by the court if the
whole of the undertaking and the property,
assets and liabilities of the transferor company
are being transferred into the transferee
company and the court is satisfied that adequate
provision by way of compensation or otherwise
have been made with respect to the employees

of the company to be dissolved.®

AARRANGEMENT OR COMPROMISE BY WAY OF
ACQUISITION

| 3 _
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Under the CAMA 2020,'° an arrangement or
through

compromise can be executed

acquisition. This entails schemes or contracts
involving the transfer of shares in a company,
under the

distinct from a takeover bid

& See Section 711(3) of CAMA 2020
9 See Section 711(4)(a) & (b) of CAMA 2020
10 see Section 712(1) of CAMA 2020
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Investment and Securities Act. In this type of
scheme, known as acquisition, a company has the
authority to acquire the shares of another
company, contingent upon obtaining approval
from holders of at least nine-tenths in the value
of the company's shares. The acquiring company
also has the power to acquire the shares of a
dissenting shareholder after the notice period
expires. This acquisition must gain approval
within four months from the time the offer is
made by the transferee company.

Furthermore, the CAMA 2020! specifies that

within two months after the four-month
approval period, the transferee company may
give notice to any dissenting shareholder,
expressing its intent to acquire their shares. If the
court does not issue a contrary order, the
transferee company must, within one month
after the notice period expires, send a copy of the
notice to the transferor company. This should be
accompanied by an instrument of transfer, which
is executed on behalf of the shareholder by an

individual appointed by the transferee company.

Where a dissenting shareholder insists that the
transferee company acquire their shares, the
transferee company is obligated to do so. This
acquisition can be based on the terms agreed
upon by the approving shareholders or as
determined by the court, upon application by
either the transferee company or the dissenting
Additionally, the
company is required to pay or transfer to the

shareholder. transferee
transferor company the agreed-upon amount or
any other considerations representing the price
for the acquired shares. Subsequently, the
transferor company must officially register the
transferee company as the holder of those
The then
responsible for depositing the received sum into

shares. transferor company is
a separate bank account. These funds, along with

any other considerations received, are held by

11 see Section 712(2) of CAMA 2020
12 see Section 712(3) and (4) of CAMA 2020

the transferor company in trust for the various
individuals entitled to them.?

However, it is worth noting that an acquisition
under Section 712 of CAMA 2020 comes with a
disadvantage. Unlike schemes under sections
711, 714, and 715 of CAMA 2020, which require
a 75%
necessitates a higher voting threshold of 90%.

voting threshold, an acquisition
This distinction in approval requirements is an
important consideration when evaluating the
most suitable approach for a given corporate

restructuring scenario.

ARRANGEMENT ON SALE OF COMPANY’S
PROPERTY DURING MEMBERS’ VOLUNTARY
WINDING UP

CAMA 2020 also provides for arrangement on

sale’®. A company may by special resolution
resolve that the company be put into members’
voluntary winding up, but at the same time also
authorize the liquidator to sell the whole or part
of its undertakings or assets to another corporate
body in consideration or part consideration of
fully paid shares, and to distribute the same in
specie among the members of the company in
accordance with their rights in the liquidation.

13 See Section 714 of CAMA 2020
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Any sale or distribution in pursuance of a special
resolution under the arrangement on sale is
binding on the company and all its members and
each member shall be deemed to have agreed
with the transferee company to accept the fully
paid shares, debentures, policies, cash or other
like interests to which he is entitled under such
distribution. However, such arrangement will not
binding where within one year from the date of
passing of the special resolution, a relief on the
grounds of unfairly prejudicial and oppressive
conduct or for creditors’ voluntary winding-up is
granted except the arrangement on sale was
sanctioned by the court.'*

The key distinction between liquidation under
the 'arrangement on sale' and the standard
winding-up procedure lies in the outcomes. Inthe
'‘arrangement on sale,’ the liquidation process
can lead to either the rescue of the company's
business or an enhanced realization of assets.
This contrasts with regular liquidation, where
such outcomes may not be achievable. The
notion of 'business rescue' is central to the intent
behind the 'arrangement on sale,' signifying an
effort to salvage the company's operations, even
in cases where complete salvation may not be
feasible.

ARRANGEMENT AND COMPROMISE WITH
CREDITORS AND MEMBERS

This is a compromise or arrangement between a

14 see Section 714(2) of CAMA 2020
15 See Section 715 of CAMA 2020

company and its creditors, or any class of them
subject to the approval of court. This scheme of
arrangement may either be between a company
and its creditors, or any class of them or between
a company and its members or any class of its
member®®, A scheme of arrangement by way of
compromise enables a company to alter the right
of its members or creditors, with the sanction of
the court. The court may, on an application,
order a meeting of the creditors or class of
creditors, or of the members of the company, or
class of members as the case may be, to be
summoned in such a manner as the court directs.
Scheme of arrangement may be initiated by the
company, creditors or shareholders or, the
liquidator, in the case of a company being wound

up.

Arrangement or compromise with members and
creditors must be approved by not less than a
three- quarter majority in value of the shares of
members or class of members, or of the interest
of creditors or class of creditors, as the case may
be, being present and voting either in person or
by proxy at the meeting. Once the statutory
majority of 75% is obtained, an application must
be made to the court to sanction the scheme.’®
The court may refer the compromise or
arrangement to the Securities and Exchange
Commission which shall appoint one or more
inspectors to investigate the fairness of the
compromise or arrangement and if the court is
satisfied as to the fairness of the scheme, it may
make an order sanctioning the scheme and it
becomes binding. It must be noted that the
certified true copy of the order made by the court
must be registered with the Corporate Affairs
Commission and annexed to the Memorandum
of the company issued after the order was
made?’. Failure to company attracts penalty.

A scheme of arrangement and compromise with

creditors and members helps for early

16 Section 715(2) of CAMA 2020
17 Section 715(4) of CAMA 2020
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the
financial difficulty becomes critical. This scheme

intervention/rescue  before company’s
of arrangement is a procedure available to both a
solvent and an insolvent company. It is therefore
possible to propose a scheme at an early stage,
unlike in an insolvency procedure that is
triggered by insolvency. Also, the scheme of
arrangement under section 715 o CAMA 2020 is
employed very early, as an internal attempt to
save the day from insolvency situation that may
arise in the future. Since most corporate
insolvency starts gradually, it is possible to nip
insolvency in the bud before it gets out of hand.
Arrangement or compromise with members or
creditors is also a good option especially in a
situation where a company is beginning to
experience financial difficulty, but does not want
to change the ownership structure of its business,
which is the resultant effect of the arrangement
under sections 711 and 712 of CAMA 2020.
Furthermore, this scheme of arrangement
provides a wide range of options to raise funds
without changing the company’s ownership
structure significantly. An arrangement and
compromise with creditors and members help to
avoid the publicity of financial difficulty of a
company and also protects the reputation of the
business. It prevents the negative publicity,
reputation damage or loss of goodwill associated

with insolvency procedure.

MORATORIUM ON ACTION IN A SCHEME OF

18 Section 717 [1] of CAMA 2020

The CAMA 2020 provides six months moratorium
in a scheme of arrangement with creditors®®. No
winding-up petition or enforcement action by a
creditor [secured or unsecured creditor] for a
period of six months is allowed in a situation
where a company has commenced a process of
arrangement and compromise with its creditors.
Moratorium on action for six months is activated
from the time that the company by way of
affidavit provides the following document to the
court:

a. document setting out terms intended to
be proposed to the creditors in an
arrangement or compromised;

b. a statement of the company’s affairs
containing the particulars of the
company’s creditors and its debts and
other liabilities and of its asset;

c. such other information as the court may
require; and

d. a statement that the company desires
protection from a winding-up process
pending the completion of the
arrangement or compromise.

EXEMPTIONS FROM MORATORIUM ON
ACTION UNDER SECTION 717 [1] OF CAMA
2020

The CAMA 2020 provides some exemptions
from the six months moratorium?®. A secured
creditor may, by application to the court filed
within 30 days of notice of the arrangement
and compromise, discharge the six months
moratorium period provides in section
717[1] of CAMA, 2020 in the following
circumstances:

a. the asset of the company sought to be
enforced by the creditor does not form
part of the company’s pool of asset to be
considered under the arrangement and
compromise proceeding;

b. the asset sought to be enforced by the
creditor is a perishable goods or

19 Section 717 [2] of CAMA 2020
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commodities which may depreciate or
dissipate before the expiration of the six
months moratorium period;

c. the secured creditor enforces it security
over the assets before receiving notice of
the company’s proposed arrangement
and compromise; or

d. the company consents in writing for a
secured creditor to enforce its right over
the company’s asset within the six
months moratorium period: provided
that the company, upon the approval or
consent shall file a further affidavit
updating the court of the dissipation of
the said asset.

CONCLUSION

Chapter 27 of CAMA has significantly
expanded the options available for
companies in financial distress through the
introduction  of  arrangements and
compromises. Among these, a scheme of
arrangement offers a vital lifeline for
companies facing financial difficulties.

Furthermore, CAMA 2020 has introduced a
crucial six-month moratorium, providing
much-needed relief for ailing companies
engaged in arrangements and compromises.
This respite allows companies to continue
operations, increasing their chances of
generating funds to repay creditors. The
scheme's binding nature on all shareholders
and creditors, regardless of their vote, upon
receiving statutory majority and court
approval, represents a positive step towards
stabilizing financially troubled companies.

However, it is important to note that the
scheme of arrangement does entail two
court interventions: the summons for a
meeting of creditors and the subsequent
sanctioning of any approved scheme. This
dual process may expose the scheme to
potential delays within the legal system,
given the challenges of court congestion and
the pace of Nigeria's judicial procedures.
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