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INTRODUCTION

Arbitration offers a more flexible and
confidential process than traditional litigation,
and it allows parties to choose arbitrators with
specific subject matter expertise in resolving
disputes between parties. However, where a
party against whom an award has been
granted in an arbitral proceeding becomes
insolvent prior to the enforcement of such
award, this raises challenges for the party
seeking to enforce the arbitral award. This
article will provide tips on how to ensure that
an arbitral award is worth more than the paper
on which it is written.

WHAT IS INSOLVENCY?

Insolvency refers to a state of financial distress
that renders a business or person incapable of
paying its debt as of when due or if their assets
are worth less than their liabilities. Insolvency
may arise for a variety of reasons, such as a
significant decline in turnover or revenue,
increased expenses, or excessive debt.
Insolvency, may lead to liquidation of assets in
satisfaction of a debt.

HOW DOES INSOLVENCY AFFECT
ENFORCEMENT OF ARBITRAL AWARD

Insolvency of a party during arbitration
proceedings or after an award has been issued,
can render enforcing the award difficult. The

insolvent party may not have sufficient assets
to satisfy the award, and they may be subject
to legal procedures that prevents the
enforcement of the award.

HOW TO ENFORCE AN ARBITRAL AWARD
AGAINST AN INSOLVENT PARTY

For the purposes of enforcing arbitral awards,
Section 31(1) of the Arbitration and
Conciliation Act, CAP. A 18 LFN, 2004 provides
that “an arbitral award shall be recognized as
binding and subject to this section and section
32... shall upon application in writing to the
court be enforced by the court”. While Section
31 is applicable to domestic arbitral awards,
similar provision is contained in s.51 of the Act
in respect of international arbitration awards.
However, the said Arbitration and Conciliation
Act has been repealed and replaced with
Arbitration and Mediation Act 2023 but similar
provision on enforcement is retained in section
57 of the new Act in force.

The party in whose favour the award has been
granted in applying for its enforcement is
required to supply the original award or a duly
certified copy thereof and the original
arbitration agreement or certified copy of it
which may by, leave of the court or a judge
pursuant to Section 57(3) of the Arbitration
and Mediation Act 2023 be enforced in the
same manner as a judgment or order.

However, in enforcing an arbitral award
against an insolvent party several steps must
be taken by the party in whose favour the
award was granted to recover any sum granted
under the award.

Choose A Reputable Arbitration Institution

Choosing a reputable arbitration institution
certainly helps in ensuring that the award will
be enforceable. Reputable institutions have
established procedures for enforcing awards,
and they may have more resources to pursue
enforcement. For example, the International
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Chamber of Commerce (ICC), London Court of
International Arbitration (LCIA), American
Arbitration Association (AAA), Singapore
International Arbitration Centre (SIAC) have
set rules and procedures for the enforcement
of arbitral awards against an insolvent party.
Below are brief overviews of the procedures
adopted by these arbitration institutions:

a. Request for Enforcement: The party
seeking enforcement of the arbitral
award must make a request to the
competent court in the country where
the award was made or where the
debtor has assets. The request must be
accompanied by a copy of the award
and the arbitration agreement.

b. Certification of Award: The Court then
verifies the authenticity of the award
and issues a certification confirming
the enforceability of the award.

c. Recognition and Enforcement: The
party seeking enforcement thereafter
applies to the court for recognition and
enforcement of the award against the
insolvent party. The court will examine
the award and may require the party
seeking enforcement to provide
additional evidence of the debtor’s
insolvency.

d. Provisional Measures: In cases where
there is a risk that the debtor may
dispose of its assets before the
enforcement of the award, the party
seeking enforcement may request the
court to issue provisional measures to
secure the debtor’s assets.

e. Enforcement Against Third Parties:
The party seeking enforcement may
also apply to the court to enforce the
award against third parties who may
be holding assets belonging to the
debtor.

Choose A  Jurisdiction with  Strong
Enforcement Laws

Choosing a jurisdiction with  strong
enforcement laws for arbitration awards can
boost the chances of the award being enforced
if the losing party becomes insolvent. For
example, the New York Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards provides a framework for the
recognition and enforcement of awards in over
160 countries. Therefore, choosing a
jurisdiction that has signed and ratified the
New York Convention increases the chances of
successful enforcement. If the award was
granted in a foreign jurisdiction, there may be
need to seek recognition of the award in the
jurisdiction where the insolvent party is
located.
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The new Nigerian Arbitration and Mediation

Act 2023 provides a clear framework for the
enforcement of the interim measures ordered
by the tribunal. The tribunal's decision on
interim measures, irrespective of its form and
the jurisdiction where it was issued, is binding
upon the parties. In the event of non-
compliance, a party can apply to the Nigerian
courts for enforcement.! A party can also apply
directly to the Nigerian courts for interim
measures of protection in relation to
arbitrations seated in any jurisdiction.?

The new Act recognizes the importance of
court intervention when necessary to protect
the rights of parties or preserve the
effectiveness of the arbitration process. The
court can provide interim relief in the form of
injunctions, orders for the preservation of
assets, or any other measures it deems
necessary to support the arbitration process.
These interim measures aim to prevent
irreparable harm, maintain the status quo, or
secure the effectiveness of the final arbitral
award

Review of insolvency laws: It is also very
important to review the applicable insolvency
laws of the jurisdiction where the award was
granted. Insolvency laws may provide certain
procedures for recovering debts from
insolvent parties which may include seeking a

1 Section 28(1) of the Arbitration and Mediation Act 2023
2 Section 19 of the Arbitration and Mediation Act 2023

court order to seize and sell assets or pursuing
other legal remedies such as garnishment or
attachment of bank accounts.

Obtaining security for the award

Before arbitration proceedings commence,
consider asking for security for the award. This
could be in the form of a bank guarantee, a
letter of credit, or another form of financial
security. If the losing party becomes insolvent,
the security can be used to satisfy the award.
Seeking security can be particularly important
if there are indications that the losing party
may become insolvent during the arbitration
proceedings.

Inclusion of an insolvency clause in the
arbitration agreement

Consideration should be given to the inclusion
of a clause in the arbitration agreement that
addresses the possibility of insolvency. This
clause could require parties to an arbitral
proceeding to provide additional security in
anticipation of an event of insolvency, or it
could require the arbitration award to be paid
in full regardless of the party’s financial
situation.

Monitoring the financial position of the
opposing party

Keeping an eye on the financial position of
opposing party during the arbitration
proceedings is also important. If there are
indications that a party may become insolvent,
steps should be considered to obtain security
for the award or to expedite the enforcement
process. Monitoring the financial position of
the opposing party may involve conducting
background checks to identify any potential
red flags, such as previous insolvency
proceedings or judgments.
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Explore settlement options: In some cases, it
may be more practical to negotiate a
settlement with the insolvent party rather than
pursuing enforcement options. This may
involve agreeing to accept a reduced payment
or negotiating a payment plan.

CONCLUSION

The procedure for the enforcement of arbitral
awards against insolvent parties can be
complex and time-consuming. It is important
that parties consider choosing an arbitration
institution that has the requisite subject
matter experience in adjudicating over their
dispute and with a proven track record of
successful enforcement. In addition, choosing
a jurisdiction with strong enforcement laws for
arbitration awards enhances the chances of
the award being enforced if the losing party
becomes insolvent.
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