
 



 

BACKGROUND 

he Court of Appeal recently set aside the 
decision of a High Court of Plateau State on an 
issue relating to banker-customer relationship 
and held that “a bank owes its customers a 

fiduciary duty with respect to the fund kept with it 
and it owes such customers a fiduciary duty to 
exercise reasonable care, diligence and skill in 
carrying out their instructions.” The case under 
review extends the application of these principles to 
transactions conducted by customers using 
Automated Teller Machine (ATM). According to the 
Court, “ATM card issued by a bank being akin to a 
cheque, must be honored on request once there are 
enough funds in the customer’s account, and failure 
to do that means the bank is in breach of duty of care 
owed to its customer.” This judgment appears 
capable of opening a flood gate of litigation against 
commercial banks in Nigeria. However, a careful 
consideration of the judgment shows that this 
authority may only be applicable in limited 
circumstances. 

BRIEF FACTS 

The Appellant was a customer of Ecobank Nigeria Plc 
(“the 1st Respondent”) who issued him with an ATM 

 
1 Equivalent of 22.55 USD 
2 Equivalent of 225.52 USD 

card for the purpose of transacting on his account. He 
used the ATM card in the ATM installed by United 
Bank for Africa Plc (“the 2nd Respondent”) to 
withdraw the sum of N10, 000 (Ten Thousand Naira).1 
The machine did not dispense any money, but it 
showed that the transaction was successful, and the 
Appellant’s account was debited with bank charges. 
The Appellant’s repeated complaints to both banks 
were unsuccessful as the 1st Respondent claimed that 
their record showed that he was paid the money by 
the 2nd Respondent’s ATM. 

Based on the response received from the 
Respondents, the Appellant sued the banks at the 
High Court claiming the sum of N10,000 (Ten 
Thousand Naira) being the amount debited from his 
account, special damages of N100,020 (One Hundred 
Thousand and Twenty Naira) 2  representing the 
amount expended in pursuit of the claim and 
N500,000 (Five Hundred Thousand Naira)3 as general 
damages for negligence against the Respondents 
jointly and severally. 

The Appellant pleaded res ipsa loquitur (which in this 
context means that the failure of the ATM to dispense 
cash after showing that the transaction was successful 
shows that the Respondents were negligent). The 
Appellant claimed he could not explain how his 

3 Equivalent of 1127.40 USD 
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account could be debited by the 2nd Respondent’s 
ATM without dispensing the money. Both 
Respondents denied any liability and insisted that by 
their records, he was paid the requested sum from the 
ATM. The trial court found in favour of the 
Respondents and held that the Appellant failed to 
discharge the burden of proof placed on him and 
dismissed the claim in its entirety. Dissatisfied, the 
Appellant appealed to the Court of Appeal, Jos 
Division. One of the issues for the consideration at the 
Court of Appeal was whether the trial Court was right 
in holding that the bank’s journal was conclusive proof 
that the ATM transaction was successful. In the final 
analysis, the Court of Appeal found that the appeal 
had merit and it was allowed. All the reliefs sought by 
the Appellant were accordingly granted against the 
Respondents jointly. 

BASIS OF THE COURT’S DECISION 

In arriving at its decision, the Court of Appeal relied on 
the Supreme Court’s decision in Torti v. Ukpabi & Ors4 
and the Court of Appeal’s decision in Ekeh v. Amaechi 
& Ors5 and held that the High Court erred when it 
relied on Exhibit 19 – banker’s journal to hold that the 
withdrawal of the sum of N10,000 was successful and 
that the ATM dispensed the sum to the Appellant. The 
Court of Appeal relying on Ekeh v. Amaechi & Ors held 
that admissibility of Exhibit 19 and the weight to be 
attached to the Exhibit are not the same thing. 
According to the Court: 

“There is a world of difference 
between admissibility of document 
and weight to be attached to it…. If 
the document is relevant it is 
admitted upon it being tendered. 
Weight comes in for consideration 
at the stage of writing the 
judgment or ruling. That is when 
the document is evaluated 
alongside facts of the case....” 

The Court further held that though the trial Court was 
right in admitting the document on the principle of 
relevance, it misapprehended the facts when it held 
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that the document was sufficient proof that the 
Appellant’s transaction was successful. It therefore 
held that the document whose content is unreadable 
and unascertainable could not have formed the basis 
for the trial court’s decision in dismissing the 
Appellant’s claim. The Court said: 

“Regrettably, the learned trial 
Judge did not consider this crucial 
piece of evidence regarding the 
legibility of exhibit 19, which was 
clearly stated by the witness 
through whom it was admitted in 
evidence. It is my view that a 
document that has faded away, 
cannot be ascribed any probative 
value. It is a worthless piece of 
paper and it is hereby expunged 
from the record of appeal”. 

On the other issues bothering on negligence and 
doctrine of res ipsa loquitur, the Court held that the 
Appellant was entitled to plead res ipsa loquitur as it 
raised an inference of negligence on the part of the 
Respondents. According to the Court: 

“The testimony of the DW1 showed 
that the 1st Respondent did not 
doubt the complaint of the 
Appellant, since there were times 
that such occurrences occurred. It is 
also apparent that the only 
investigation it carried out or relied 
upon is the statement of account of 
the appellant (exhibit 18) that 
recorded the transaction as 
successful. However as posited by 
the learned Appellant’s counsel and 
I totally agree with him, the 
recording of the transaction as 
successful by both the ATM and his 
bank account was not in issue 
before the trial court. What was in 
issue and indeed the complaint of 
the Appellant both before the trial 
court and in this appeal was that 
his account was debited without 
the requested cash paid to him and 
he did not know how that could 
happen without the negligence of 
the Respondents. Therefore, the 1st 
Respondent’s reliance on the 
statement of account as its 
investigation to show that the 
transaction was successful was a 
non-starter”. 
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By this reasoning, what was required to discharge the 
presumption of negligence against the 1st Respondent, 
or its officers is an explanation of how that could have 
happened without its negligence or failure of duty of 
care owed to the Appellant. This is especially so 
because its witness DW1 admitted that there are 
situations where the ATMs will debit a customer’s 
account without paying him the cash requested, which 
was what the Appellant complained of. Indeed, the 
evidence of the 1st Respondent only supported and 
strengthened the case of the Appellant on negligence. 

On the other hand, the evidential burden on the 
Respondents also expects that camera/video evidence 
of the transaction would have sufficed to show if truly, 
the ATM dispensed money for the Appellant, as it is a 
trite principle that when a party in possession of an 
important document withholds or fails to tender such 
document to help the court, the ambiguity will be 
resolved against such party. The effect of this is that 
the Respondents did not rebut the presumption of 
negligence against them in this case as the banker’s 
record is not conclusive proof of a successful 
transaction. The Court relying on the decision of the 
Supreme court in Anyegwu & Anor. v. Onuche6 stated 
the factors to be considered in ascribing probative 
value to admitted documentary evidence thus: 

“What must influence his mind in 
ascribing the probative value is the 
quality of the evidence or document 
tendered. In achieving that, the 
trial Judge has to have regards to, 
among other things, the followings: 
Admissibility of the evidence, 
Relevancy of the evidence, 
Credibility of the evidence, 
Conclusivity of the evidence, 
Probability of the evidence in the 
sense that it is more probable than 
the evidence of the other party and 
finally, after having satisfied 
himself that all the above have 
been complied with, he shall now 
apply the law to the situation 
presented in the case before him so 
as to arrive at a conclusion in one 
way or the other .... 

Therefore, the unreadable banker’s journal not being  
conclusive evidence to rebut the claim of the 
Appellant was discountenanced by the Court of 
Appeal who found in favour of the Appellant and 
granted all the reliefs sought by him. 
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COMMENTARY 

It is our view, that the Court did not set aside the 
judgment of the trial court solely because an ATM card 
is akin to a cheque which must be honored when the 
account holder has sufficient funds to its credit, the 
conclusion was also reached by the failure of the 
banks to provide sufficient explanation as to why the 
Appellant’s account was debited without being paid 
any money, which x-rays the fiduciary duty of banks 
towards their customers. Every case is determined on 
its own merit, therefore, for this decision to be relied 
upon, the Claimant must be able to prove that the 
transaction failed without any explanation and the 
failure was not rectified within a reasonable time by 
the bank. 

While the Court of Appeal has dispensed justice in 
accordance with the facts and circumstances of this 
case, decisions of this nature should be taken with 
caution for business efficacy, while banks must also be 
diligent in their duties towards customers. The 
decision is instructive in a digital age where banking 
activities transcend beyond physical exchange and 
mirrors the need to preserve evidence of electronic 
transactions for the purposes of verifying claims of this 
nature. This will also go a long way towards preventing 
frequent ATM transaction failures and hold the 
banking system to a higher standard in service delivery 
to their customers. 
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