
 

INTRODUCTION 

Right of access to court is guaranteed by virtue of section 36(1) of the Constitution of the Federal 

Republic of Nigeria 1999 (as amended) (the Constitution). “In the determination of his civil rights and 

obligations, including any questions or determination by or against any government or authority, a 

person shall be entitled to a fair hearing within a reasonable time by a court or other 

tribunal established by law and constituted in such a manner as to secure its independence and 

impartiality”. Based on the above provision, every person has a right of access to court in order to 

protect his legal rights, freedom and interests as access to justice is an important aspect of due 

process, the absence of which violates the fundamental rights to fair hearing. In Ikpeazu v. Ogah,1 the 

Court of Appeal held that every citizen is entitled to ventilate his grievance and the courts are obliged 

by section 6(6) of the Constitution to give opportunity to each litigant to so do. This right cannot be 

taken away under any guise by any person or authority. The Court of Appeal has held that the only 

instances where the courts can curtail such right are where the person seeking to exercise such right 

has no locus standi or where the very nature of the litigation is an abuse of the process of 

the court itself.  Also, the right of access to court does not end with access to the trial court only but 

continues through to the appeal process.2  

Notwithstanding the fact that right of access to court is fundamental and constitutionally guaranteed, 

there are in place rules of procedure for tax dispute resolution requiring taxpayers to pay a security 

deposit3 as a condition precedent for instituting an action at the Tax Appeal Tribunal or the Federal 

High Court to challenge a tax assessment. 

                                                           
1 (2017) 6 NWLR (Pt. 1562) 439 at 485, paras. A-B) 
2 See the case of  Skye Bank Plc v. Iwu (2017) 16 NWLR (Pt. 1590) 24 S.C 
3 Security deposit is an amount paid pursuant to the order of Court or pursuant to the relevant laws or rules before a court action can 
be entertained. Security deposit is meant to discourage a plaintiff from pursuing a vexatious or frivolous claim or ensure that a party is 
not left with an unenforceable judgment after successfully prosecuting or defending a case. It can also be a measure of seriousness to 
pursue a case. 
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This newsletter analyses the relevant provisions of the tax laws and rules of courts relating to payment 

of security deposit before filing an action in court to challenge a tax assessment and the possible 

impediment by this requirement of payment of security on the aggrieved taxpayers’ right of access to 

court.  

ANALYSIS OF RELEVANT RULES OF COURTS AND PRACTICE DIRECTION ON PAYMENT OF SECURITY 

DEPOSIT IN TAX LITIGATION 

The Federal High Court (Federal Inland Revenue 

Service) Practice Directions 2021 

The main objective of the Practice Direction is to 

ensure expeditious determination of tax related 

disputes. The Order V Rule 3 of the Practice 

Direction requires any taxpayer who intends to 

challenge a tax assessment served on him by the 

Federal Inland Revenue Service (FIRS) to pay half of 

the assessed tax amount into an interest yielding 

account of the Federal High Court. 

This provision of payment of security deposit will be invoked where the taxpayer neither objects nor 

appeals the assessment served by FIRS within thirty (30) days until the assessment becomes final and 

conclusive but suddenly seeks to challenge the application of FIRS to the court for enforcement and 

recovery of the tax due.  

Tax Appeal Tribunal (procedure) Rules 2021 

The Tax Appeal Tribunal (procedure) Rules 2021 (hereinafter referred to as TAT Rules 2021) replaces 

the Tax Appeal Tribunal (Procedure) Rules, 2010. One of the notable provisions of the TAT Rules 2021 

is the provision of Order 3 Rule 6 which requires a taxpayer to pay 50% of the disputed amount as 

security for prosecuting the tax appeal before the taxpayer’s appeal against the tax assessment can 

be entertained by the Tribunal. 

This provision was applied in the case of Multichoice Nigeria Limited v FIRS4. A case involving an 

alleged tax liability of about N1,800,000,000,000.00 (0ne Trillion, Eight Billion Naira)5 where the 

Tribunal granted the oral application of FIRS challenging the jurisdiction of the Tax Appeal Tribunal to 

entertain the appeal on the ground that the appeal was incompetent as the Appellant failed to deposit 

fifty percent (50%) of the disputed tax liability before filing an action challenging the tax assessment. 

The Tribunal struck out Multichoice’s appeal having held that it lacked the jurisdiction to hear the 

appeal since the company did not pay the required security deposit before filing the appeal. 

Federal High Court (Tax Appeal) Rules 2022 

Recently, the Chief Judge of the Federal High Court issued the Federal High Court (Tax Appeal) Rules 

2022 (hereinafter referred to as Tax Appeal Rules 2022) in January 2022 which replaces the Federal 

High Court Tax Appeal Rules 1992. Like the repealed 1992 Rule, the aim of Tax Appeal Rule 2022 is to 

guide the procedure for appealing decisions of the Tax Appeal Tribunal to the Federal High Court. Any 

taxpayer dissatisfied with the decision of the Tax Appeal Tribunal may appeal against such decision on 

                                                           
4 Appeal No. TAT/LZ/CIT/062/2021 
5 Circa 4,326,489,000 USD 



a point of law to the Federal High Court upon giving notice in writing to the Secretary to the Tribunal 

within thirty (30) days from the date the decision was given.  

However, under the Tax Appeal Rules 2022, a taxpayer who is appealing a decision of the Tribunal to 

the Federal High Court must pay the judgment sum in an interest yielding account maintained by the 

Chief Registrar of the Court and must show proof of payment before the appeal can be heard. Where 

evidence of payment of the security deposit is not shown, the appeal is liable to be struck out. Also, 

the provision for stay of execution of judgments which was in the 1992 Rules was expunged from the 

Tax Appeal Rules 2022, further reinforcing the mandatory provision for payment of the Judgment sum.  

This provision implies that an aggrieved taxpayer who is not satisfied with the decision of the Tax 

Appeal Tribunal can only exercise his right of appeal to the Federal High Court upon payment of full 

judgment sum into the designated account. 

Federal Inland Revenue Service (Establishment) Act 2007  

With respect to security deposit for tax appeals, 

paragraph 15(7) of the Fifth Schedule to the FIRS Act 

provides as follows: 

“At the hearing of any appeal if the representative 
of the Service proves to the satisfaction of the 
Tribunal hearing the appeal in the first instance 
that- 

a. the appellant has for the year of assessment 
concerned, failed to prepare and deliver to the 
Service returns required to be furnished under the 
relevant provisions of the tax laws mentioned in 
paragraph 11; 
 

b. the appeal is frivolous or vexatious or is an abuse of the appeal process; or 
 

c. it is expedient to require the appellant to pay an amount as security for prosecuting 
the appeal, the Tribunal may adjourn the hearing of the appeal to any subsequent 
day and order the appellant to deposit with the service, before the day of the 
adjourned hearing, an amount, on account of the tax charged by the assessment 
under appeal, equal to the tax charged upon the appellant for the preceding year of 
assessment or one half of the tax charged by the assessment under the appeal, 
whichever is the lesser plus a sum equal to ten percent of the said deposit, and if the 
appellant fails to comply with the order, the assessment against which he has 
appealed shall be confirmed and the appellant shall have no further right of appeal 
with respect to that assessment.” 

It is important to note that the three circumstances in paragraph 15(7) of the Fifth Schedule to the 
FIRS Act are alternatives and not cumulative. A holistic reading of the Fifth Schedule to the FIRS Act 
does not entitle the Tribunal to make an order for payment of security as a matter of course. For the 
Tribunal to grant the order for deposit of security for the prosecution of the appeal, the FIRS must 
prove the existence of at least one of the three conditions listed in paragraph 15(7). This power to 
order payment of security deposit can only be exercised upon application by FIRS given sufficient 
materials before the Tribunal.    



Section 22 of Finance Act 2021 which replaces section 68 of the Federal Inland Revenue Service 
(Establishment) Act, provides that … “if the provisions of any other law, including the enactments in 
the First Schedule are inconsistent with the provisions of this Act, the provisions of this Act shall 
prevail and the provisions of that other law shall, to the extent of the inconsistency, be void.” 

On Tuesday 8th March, 2022, the Tax Appeal Tribunal sitting in Lagos ruled in Investment Holdings 
Limited and Federal Inland Revenue Service that the provision of section 15(7) of the Fifth Schedule 
to the FIRS Act 2007 supersedes the provision of Order 3 Rule 6 of the TAT Rules 2021 which requires 
a taxpayer to pay 50% of the disputed amount as security, before the taxpayer’s appeal against the 
tax assessment can be entertained by the Tribunal. The Tribunal further clarified that the burden of 
proof lies with the FIRS to convince the Tribunal of the existence of the conditions prescribed in 
paragraph 15(7) of the Fifth Schedule to the FIRS Act before the Tribunal can order payment of security 
deposit as a condition to the prosecution of the tax appeal. 

Companies Income Tax Act (as amended) 

The Rules and Practice Direction of the Federal High Court and TAT Rules 2021 on payment of security 

deposit are at variance with the provision of Companies Income Tax Act (as amended). Section 13 of 

the Finance Act 2021 which replaces section 77 of the Companies Income Tax Act provides that 

collection of disputed companies’ income tax assessment is to be in abeyance until determination of 

objection or appeal while undisputed tax assessment is to be paid within 30 days except otherwise 

extended by the FIRS.  

The new section 77 of the Companies Income Tax Act as amended will take precedence over the 

various Rules and Practice Directions. This is a settled position of our law. In the case of Independent 

Television Radio v. E.S.B.I.R.6, the Court of Appeal held that “Although Rules of court are to be 

followed, in cases where an Act of the National Assembly provides for a special procedure to be 

adopted by the courts in doing a thing, the Act of the National Assembly shall supersede the provisions 

of the court Rules. Court Rules are adjectival Rules rather than substantive law and can never 

supersede an enactment of the National Assembly. Rules of court are not as sacrosanct as statutory 

provisions of law.” 

                                                           
6 (2015) 12 NWLR (Pt. 1474) 442 
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 However, this provision of section 77 of the Companies Income Tax under reference is subject to 

paragraph 15 (7) of the Fifth Schedule to the FIRS Act 20007 as amended by virtue of section 68 of the 

FIRS Act. 

Constitutional issues with respect to Security Deposit for Tax Litigation  

The courts are enjoined to construe strictly any law or statutory provision that seeks to deprive a 

citizen of his constitutional right of access to court. Uninhibited access to the court of law by Nigerian 

citizens is an essential feature of the rule of law and a hallmark of civilization.7 The differences between 

the various Rules of Court on security deposit and the relevant provisions of the FIRS Act 2007 are that 

while the former establishes a pre-condition for the aggrieved taxpayer to have access to court to 

ventilate his grievance, the latter is not a condition precedent but vests the Tax Appeal Tribunal with 

the discretion to order payment of security where certain conditions exist.  

The provision of FIRS Act gives opportunity to the aggrieved tax payer to be heard before the Tribunal 

exercises its discretion for or against the application for payment of security deposit, thereby, 

balancing the rights of the tax authority and taxpayers. However, the recent Rules of Court on security 

deposit attempts to curtail and take away the right of access to court granted by the constitution. This 

is because the subject matter in dispute between the taxpayer and the tax authority is the tax 

assessment upon which tax liability is to be determined. This dispute can only be resolved by the court.  

Thus, an order for payment of the Judgment sum or payment of 50% of the disputed tax as the case 

may be, is an attempt to impede on the right of access to court granted to the taxpayer to ventilate 

his grievances on the subject matter in dispute. By payment of security deposit as provided by recent 

Rules of Procedure, the case of the taxpayer is already predetermined and as such, the Rules are 

inconsistent with sections 36 and 6(6) of the Constitution. In the case of Olaniyan v. Oyewole,8 the 

Court of Appeal held that the rules of procedure which contain regulations of the rights 

of access to court are legitimate. However, where the particular requirement constitutes an 

infringement of the exercise of judicial power by courts or abridges the 

citizen's right of access to court, it will be inconsistent with the Constitution.  Also,  in the case  of   

Kayili v. Yilbuk,9 the Supreme Court held that the right of access to court is guaranteed and cannot be 

taken away or be made subject to any other legislation.  

 

 

 

 

                                                           
7See the case of Cotecna Intl Ltd. v. Churchgate (Nig.) Ltd.(2010) 18 NWLR (Pt. 1225) 346 S.C 
8 (2008) 5 NWLR (Pt. 1079) 114 
9 (2015) 7 NWLR (Pt. 1457) 26 
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Conclusion  

The requirement for a taxpayer appealing against a tax assessment before the Tax Appeal Tribunal to 

make security deposit or where the taxpayer is challenging the decision of the Tribunal at the Federal 

High Court to deposit the judgment debt into court as a condition precedent to hearing of its appeal 

will undoubtedly create additional difficulties for taxpayers who seek fair hearing and justice. The 

various rules of procedure and practice directions relating to tax litigation have imposed onerous 

obligations on taxpayers seeking to challenge tax assessments. Undoubtedly, these Rules restrict the 

accessibility of aggrieved taxpayers to courts. Therefore, it is recommended that the tax authorities 

and other relevant stakeholders revisit the Rules and make necessary amendments in order to relax 

the provisions which make it difficult for the taxpayer to access the court to challenge the decision of 

the tax authorities on tax assessments and liabilities. 

The Rules of Procedure are also susceptible to abuse as they can encourage the tax authorities to 

inflate the assessment issued and served on the taxpayers knowing that the taxpayers have to pay at 

least half of the assessed tax in order to lodge an appeal against tax assessment at the Tax Appeal 

Tribunal and in other circumstances, pay the full judgment sum before the taxpayers can appeal 

against the decision of the Tax Appeal Tribunal to the Federal High Court as the case may be. 
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