l%ﬁﬂ ' il Wi -
. ..THE VALIDITY OF THE GUIDELINES @g. | e
' " ""FOR THE RELEASE OF STAFF IN e

| THE NIGERIAN OIL AND GAS - =
",f,, INDUSTRY 2019: |

: «‘-.:._,;',. 39 ,{\-—a |
v . A REVIEW OF PETROLEUM AND

L GAS*SENIOR STAFF

——



BACKGROUND

The Feder al Go v eFGNYf e rhtaso fal Wiager isa r (i ‘v e
participation in the Nigeria's oil an
being and skills of Nigerians engaged in ithgustry. As part of the policy to enhance
local content in the industry, the FGN through the Department of Petroleum Resour
( DPR” ) I S sGuidelinestfon the Release of Staff in the Nigerian Oil and Gas
Industry 2019 ( the Guidelines” )The Guidehes require operators in the oil and gas
industry to obtain the approval of the Minister of Petroleum Resources before releas
a worker from their employmentRelease of workerns defined in the Guidelines to
include: termination, dismissal, redundancglease on medical grounds, retirement etc.
The penalty for the breach of the Guidelines is a fine not exceeding $250,000.00 ('
Hundred and Fifty Thousand US Dollars), and in addition any permit, licence or ¢
granted to that person may be withdravor cancelled by the DPR.

The Guidelines is not the first attempt by the FGN to regulate the release of s
empl oyed in the Nigeria’s oil and ge¢
Guidelines for the Release of Staff in the Nigerian Oil and Gassirtd ithg 2015 “
Guidelines” ) .

Unlike the previous case law that examined only the applicability of the 2015 Guideli
to contracts of employment of persons engaged in the oil and gas industry, the c
under review recently examined the validity of thai@elines and the power of the DPR
to regulate contracts of employment of persons engaged in the industry.

BRIEF FACTS

In September 2020, the Defendant
invited the Claimantsto a meeting and
presented its intention to embark on
staff reductionexerciseasaresultof the
low global oil prices and the very
deleterious effect of the COVID19
pandemic.lt isthe C| a i maeasetthat’
the Defendant, without any agreement
or discussionon the gratuities, pensions
and other emoluments payable to
members of the Claimants,decided to
sack 25% of its workforce without any
notice whatsoever. The Claimants
contended that the planned staff
reductionexercisewasunlawful asthe

Defendantneither sought nor obtained
the written approval of the Minister of
PetroleumResourcesasrequired by the
Guidelines for the Release of Staff in the
Nigerian Oil and Gas Industry 2019. The
Claimants argued that theefendanthad no
legally justifiable reason to refuse to
comply with the Guidelines.Dissatisfied
with the failure of the Defendantto seek
and obtain the approval of the Minister

of Petroleum Resources before
embarking on the staff reduction
exercise, the Claimants filed an

Originating Summons at the National
IndustrialCourtand soughtseveral



reliefs, the chief of which was a
declaration that the Defendant was
bound by the provisions of the
Guidelines. In response to the
Originating Summons, the Defendant
contended that the plan to reduce the

the termination of employmentcanonly

be subject to the employment
agreement between the employer and
the employee,andthat the Guidelinesis
not part of the employment contract
between the Claimants and the

number of the De f e n d ataft is s Defendant, as such the Defendantwas

provided for wunder the Collective
Agreementbetweenthe 15t Claimantand
the Defendant and that it is also a
widely accepted business practice in
difficult economictimes. The Defendant
further asserted that though it did
inform
intention to reduceits staff strength,the
Defendant is not bound by the
Guidelines TheDefendantarguedthat

not bound to comply with the
Guidelines. The guestion for
determination before the Court was
d 6 K S (bK\8rtu@ of Guidelinesfor the
Releaseof Staff in the Nigeria Oil and
Gas Industry 2019 dated 17" day of

the DPR of the De f e nd aOttbber2019, the Defendantought not

to obtain the written approval of the
Minister of PetroleumResourcedefore
embarkingon any staff reductionand or




redundancyexercis& gheCourtdecided
that & U KD®fendant OUGHT NOT to
obtain the written approval of the
Minister of PetroleumResourcedefore
embarkingon any staff reductionand or
NS Rdzy R yOe d¢

BASIS OF THE COURT’S DECISION

In arriving at its decision, the Court
consideredthe provisionsof Regulation
15A of the Petroleum (Drilling and
Production) (Amendment) Regulations
1988, and the provisionsof section9 of

Resources to make regulations on
severalmatters relating to licencesand
leases granted under the Act and
operationscarriedon thereunder.

The Court was of the view that the
Petroleum Act did not contemplate the
type of regulation contained in the
Guidelines under consideration. The
Courtnoted that there wasno provision
in section 9 of the Petroleum Act that
enabledthe Minister to regulate private
employment contracts. The Court
recognisedhe Guidelinesasa subsidiary
legislation which must conform to the
principal law, the Petroleum Act. The

the Petroleum Act. The Guidelineswas
made pursuantto the abovelaws.

Regulation 15A of the Petroleum (Drilling and
Production) (Amendment) Regulations 1988
provides thata G KS K2f RSNJ 27
lease, licence or permit issued under the
Petroleum Act 1969 or under regulations
made thereunder or any person registered to
provide any services in relation thereto, shall
not remove any Worker from his employment
except in accordance with guidelines that may
be specified from time to time by the
aAyAadgSNwe

Section 9 of the Petroleum Act
empoweredthe Minister of Petroleum

Court referred to the case of Nigerian
National PetroleumCorporation& Anor.
v. Famfa Oil Limited(2012) LPELR
7812(SC)where it was held that if any
provision of the subsidiary legislation
are inconsistentwith the provisionsof
the principal law, the provisionsof the
subsidiarylegislationshallto the extent
of inconsistencybe declared void. The
Court stressedthe fact that the parties
enteredinto the contractof employment
voluntarily and that the contractdid not
incorporate or make reference to the
Guidelines. Accordinglythe Courtis not
permitted to import into the contract
extraneous documents not within the
contractor contemplation of the parties.



COMMENTARY

The implication of the decision of the Court is that the Guidelinesviolates the
principle of sanctity of contracts.Where parties have agreedon contractualterms,
the Minister or his designatecannot modify the terms of the contract by meansof
Guidelines, Circularsor Directives. Pendingwhen the Court of Appeal makes a
contrary pronouncement, no person in Nigeria is bound to comply with the
Guidelinesas the Guidelinesis null and void. The only way the Guidelinescan be
bindingis if the partiesto an employmentcontractincorporatesthe Guidelinesinto
their contract.
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